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REVIEWS 

International Law : A Treatise. By JOHN WESTLAKE. Cam- 
bridge University Press, 1907. — Two volumes: xii, 356; xiv, 
334 PP- 

In 690 small octavo pages Professor Westlake has undertaken to set 
forth such "a knowledge of the most important topics " of interna- 
tional law as may enable the " English University students and average 
Englishmen interested in public affairs to appreciate the discussion on 
other topics as they arise in the foreign affairs of the country." Per- 
haps no work has been written on the leading topics of international 
law which is more likely to enable its readers to reason sanely upon the 
"other topics" of the subject. The work is "not intended as an 
encyclopaedia of international law." It has none of the encyclopaedic 
defects of many treatises. There is no hurried dictionary description 
of the numerous matters of international law. The fundamental prin- 
ciples are pointed out, analyzed and applied with such leisurely care, 
thoughtfulness and common sense that it is difficult to see how any 
reasoning person , layman or lawyer, can arise from the study of these two 
little volumes and lack the power to reason readily and well upon the 
" other topics " and questions cognate to those presented by Professor 
Westlake. It is a treatise eminently suited for use in connection with 
a good case-book by students and teachers who believe that the chief 
object of courses in law is to provide a training in correct methods of 
legal reasoning. 

The object of the author is primarily educational, but the work 
represents the mature thought of a great legal scholar. It will un- 
doubtedly be frequently cited by statesmen and judges and it will have 
a large influence upon the development of the law. It is, indeed, 
a veritable storehouse of sound doctrine. The only defect observ- 
able in the work, if it be permitted to criticize adversely one who 
has demonstrated himself a master, is the somewhat obscure language 
in which the thought has at times been expressed. By an occasional 
inverted construction of his sentences, unhappy choice of some unim- 
portant words, the combining in one sentence of thoughts which might 
be better expressed in two or more sentences, or by punctuation which 
fails to guide a reader's understanding, Professor Westlake has entailed 
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upon his readers the necessity of re-reading some of his sentences ; 
and he has made it impossible to quote his opinions without a loss of 
much of the force which their insight and soundness should give them. 

It is refreshing to find throughout the treatise that the author has, 
as he states in his preface, " not attempted a deductive treatment " by 
reasoning from any of the conventional postulates, such as sovereignty, 
inherent rights, etc. The subject-matter of his reasoning is always a 
principle which he has induced from a particular historical fact. He 
recognizes that the earlier development of international law was ' ' as- 
sisted by theories of a law of nature and nations," but he contends 
always that " what is good in such theories survives under the name of 
justice, a ground more solid but less capable of being systematized." 

It is, therefore, with interest that one turns to the chapter entitled 
"The Political Action of States," in which the author discusses the 
distinction between the legal and political claims of states, the balance 
of power and the rights of self-preservation, intervention, equality 
and independence. Speaking of the " inherent rights of states," he 
points out the only matter-of-fact meaning which the term " inherent 
rights" possesses as applied to individual rights, and then concludes 
that " the tendency now is to treat international law as being relative 
to what is called ' the modern state,' " and that the modern state 
is ' ' not fixed enough to make it wise to endow it with inherent rights 
instead of working out the problem which concerns it on its particular 
merits." Mr. Westlake next discusses " the alleged inherent right of 
self-preservation " by pointing out the restriction which every dictate 
of civilized justice places upon its exercise {viz, , " a duty violated by 
the person who has to suffer " harm) , and observes that " self-preserva- 
tion, when carried beyond this point, is a natural impulse " which it is 
" the office of jural law not to register and consecrate, but to control" 
by the application of sound principles of justice wherever and when- 
ever an unreflecting submission to such untamed impulses would be 
destructive of society. 

In speaking of the political action of states, the author says : " It 
is important to notice that the notion of sovereignty or independence 
has become the object of an extreme, possibly exaggerated, respect." 
In the reviewer's opinion, this "extreme respect" is not without 
practical value (so long as it does not mislead publicists), for it tends 
to increase the burden of the justification which the great powers feel 
called upon to make when taking political action. In comparing the 
Monroe doctrine (volume 1, page 311) with the European doctrine of 
the balance of power, Mr. Westlake considers that it bears a different 
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relation to international law, because it " has not been systematically 
carried out by enforcing on the other American states arrangements in 
which they were not consulted, and there are signs that those states 
would not allow it to be so carried out. Consequently it must stand, at 
least for the present, as a policy " of the United States. 

The author discusses with keen insight the methods of redress 
accorded to states. He shows the natural limits of arbitration by 
pointing out the difference between " legal " and " political " questions 
and by noting that questions arise in which the law itself is the matter 
in controversy, as in the Alabama cases. He considers that general 
arbitration treaties should always contain " some reservation," because 
" every refusal to apply a general arbitration treaty in a case to which 
it ought to be applied would embitter the original difference , by adding 
a charge of bad faith to the original cause of difference " ; and hence he 
believes that such treaties had best be limited to the " states which can 
count on one another to work them in good faith. ' ' War he defines as 
" the state or condition of government contending by force " — a defini- 
tion which recognizes that the laws of war may belong to insurgents as 
well as to states. In pointing out the meaning of the terms " reprisal," 
" embargo " and " retaliation," he notes that they are ill distinguished. 
He traces succinctly the development of pacific blockade and concludes 
that ' ' as against the quasi-enemy it is too well established as a recog- 
nized institution to be longer attacked with serious hope of success," 
but that " as against quasi-neutrals the legal position of pacific blockade 
must be considered as still ambiguous with the exception that there 
can be no condemnation." He considers that pacific blockade " in- 
creases the power of the strong over the weak ; and by confusing the 
bounds of the use of force in time of peace, it impairs the certainty 
which is so important in international relations." 

Of the second volume six chapters deal with belligerents, four with 
neutrals and the last chapter contains a discriminating statement and 
interpretation of the conventions formulated at the Second Hague Con- 
ference. Like the other chapters of the work they contain some new 
matter and much that is new in the way the old matter is treated. 
Chapters four and five are devoted largely to a discussion of the con- 
ventions of the First Hague Conference relating to war on land. The 
author's treatment of the law developed in prize courts is largely con- 
fined to Anglo-American precedents. His discussion of the theory 
and history of neutrality is characterized by a discriminating search for 
the principles and rules of law which may receive practical application 
in the solution of new cases. 
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His appreciation of the rigorous distinction which a lawyer should 
make between principles of policy and of law and rules of law is well 
illustrated when he writes : 

In order to pass from the principle to the rule it is necessary to seek as clear 
an understanding as possible of what is real participation in war, and we 
should launch into a vagueness productive of controversy rather than 
of enlightenment if we carried that notion further than participation in a 
specific operation of war. Hence, 

Neutrality enjoins abstinence from taking part in any operation of war, 
and from interfering with any operation of war which is legitimate as 
between the belligerents, but not abstinence from any thing merely because 
it strengthens a belligerent. 

For instance, siege being a legitimate operation of war as between 
belligerents, neutrality enjoins abstinence from introducing supplies into any 
place which is under siege, but it does not enjoin abstinence from general 
commerce with either belligerent, although commerce enriches and there- 
fore strengthens those with whom it is carried on. For instance, again, 

A neutral state must not permit either its subjects or a belligerent to 
make any such use of its territory as amounts to taking part in an operation 
of war [volume ii, page 163]. 

The three famous rules of the Treaty of Washington appear to Mr. 
Westlake " to be sound, both of the things which they declare ought 
to be prevented , and the vigilance which they declare ought to be used 
in their prevention." He does " not think that there was any miscar- 
riage in their application to the case presented at Geneva, but," he 
philosophically observes, "however that may be, the possibility of 
miscarriage is incident to all judicial proceedings, to international 
arbitration not less than to others ; and England, which has been so 
often successful in international arbitration . . . can look on their 
total result with equanimity." 

Mr. Westlake is in his eighty-first year. He has just resigned the 
professorship of international law at Cambridge University which he 
has occupied for the past twenty years. His pioneer treatise in the 
English language on private international law was first put forth in 
1858 ; three years ago he published the fourth edition of it; and in the 
preface of the treatise now under review he suggests that this work may 
"be followed by a volume dealing with . . . the history of interna- 
tional law." May the hope be realized ! 

G. W. Scott. 

Columbia University. 



